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Honorable Charles Mertel
Hearing to deter mine sufficiency of Recall

SUPERIOR COURT OF WASHINGOTN FOR KING COUNTY

IN RE THE MATTER OF RECALL
CHARGES AGAINST PORT OF
SEATTLECOMMISSIONER

PAT DAVIS

No. 07%2-147322-SEA

PETITIONERS MEMORANDUM AND
SUPPLEMENTAL MATERIALS
SUPPORTING RECALL PETITION

M N N N N N N

COMES NOW, PETITIONER for Recall, Christophe Clifford, and sibmits
this memorandumin suppott of the Petition for Recall of Port of Seattle Commission
Pat Davis. Petitionea respectfully requests that the Court suppot the Petition for
Recall and dlow the ballot synopss to move forward.

|. THE PETITION

Pat Davis was dected to a four year term as Port of Seattle Commissiong in
November 2005and hal previoudy been dected in 2001, 1997, 1993nd 1989. @
April 21, 2007, @ristophe Clifford filed arecall pdition (Attachment A) with the
King Gounty Records, Electionsand Licensng Services Division. (Records and
Electiong Pursuantto RCW 29A.56.120 ad RCW 29A.56.130, he Director of

Records and Hectionstranamitted Mr. Clifford@ petition © the King Courty

Petitioner 8 Memorandum in support
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Prosecutors Office. On May 7, 2007, he Prosecutors Office prepared and certified a
bdlot synopss of therecall charges, and filed those doauments with King County
Supeior Court. Thebdlot synopss indudes thefollowing five charges:
Chagel: Commissiong Davis committed an act of malfeasance when she
signad and ggreement to provide Mic Dingmore, an ougoing Port of Seattle
employee, with agift of $339,841 opubic money outside of his employment
contract. Mr. Dinsmore soughtto oollect this money in March or April of
2007.
Chagell: Commissiona Davis committed and act of malfeasance by
obligating the Port of Seattle to pay monies notvoted on orapproved by Port
of Seattle Commissioness a aregularly scheduled pubic hearing.
Chargelll: Commissioner Davis committed an act of misfeasance and
malfeasance when she used ha postion & Port Commissionea to provide her
persond friend and poiltical aly, Mic Dingmore, with agift of pubic money.
ChagelV: Commissiona Davis committed acts of malfeasance by voing in
executive session on oraboutJanuay 10, 2006 ad June8, 2006, i violation
of the Washington Sate Open Public MeetingsAct (Ch. 42.30 EW).
ChargeV: Commissioneg Pat Davis committed and act of malfeasance by
exceeding the puiposes for executive session in the Washington Sate Open
Public MeetingsAct (Ch. 42.30 W) by negotiating an voting on agift of
public money in executive session.
. LAW
The Washington Sate Conditution piovides that the citizens of this sate may
Seek remova of a publiic officia through terecall peition piocess, and dection.
(Recall is the dectoral process by which an elected officer is removed before the
expiration oftheterm of office.O Chandler v. Otto, 103 Wh.2d 268, 270, 693.2d 71
(1984) Rursuantto sc. 33 of Article 1 of the Washington Sate Conditution, an
Celective pubic officer in the State of Washington Ei s subject to recall and
dischargeQif a petition cemanding his or her recall puts forth Gha such officer has

Petitioner 8 Memorandum in support
Page -2-



10

11

12

13

14

15

16

17

18

19

20

21

22

23

Committed some act or acts of malfeasance or misfeasance while in office, or has
violated his oah of officeEQ The State Conditution @equires a showing of cause
before arecall will bedlowed.O In re Ackerson, 143 Wh.2d 366, 270, 20.Bd 930
(2001)Recall for cause requires a petition © beboth legdly and factually sufficient.O
In re Call, 109 Wh.2d 954, 957, 749.Rd 674 (988). The Supeior Court does not
have the authority to @onsider thetruth of the chargesEO (RCW 29A.56.140)

A. Sufficiency of Charges

The criteria for evaluating the sufficiency of recall chargesis set forth in RCW
29A.56.110. Techargeor charges mus state tha the pubic officer thas committed
an act or acts of malfeasance, or an act or acts of misfeasance while in office, or has
violated the oah of office, or has been guity of any two or more of the acts specified
in the Conditution as groundsfor recall. O(RCW 29A.56.110.)

(1) QviisfeasanceOor OnalfeasanceQin office means any wrongiul condud
ha affects, interrupts, orinterferes with the performance of officia duty;

(a) Additiondly, OnisfeasanceQin office means the performance of aduty in an
impropa manne’; and

(b) Additiondly, GnalfeasanceQin office means the commission of an unkwful
act;

(2) Qviolation ofthe oah of officeOmeans the neglect or knowing failure by an
elective publc officer to peform faithfully aduty imposed by law.

RCW 29A.56.110

Additiondly, Qt]he charge shdl state the act or acts complained of in concise
languaye, give a detailed description induding the gpproximate dae, location, and
naure of each act complained of, besigned by te person or personsmaking the

charge give ther respective pog office addresses, and beverified unde oath that the

Petitioner 8 Memorandum in support
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person orpesonsbdieve the charge or charges to be true and have knowledgeof the
alleged facts upon vhich the stated groundsfor recall are based.

Oro belegdly sufficient unde these circumstances, the charge must
specifically alege subgantial condud clearly amounting © misfeasance.Oln re Recall
of West, 121 P3d 1190 ¢itation omtted), 155 Wash.2d 659 2005)(citing Kast, 144
Wn.2d a 815)

If apdition ha minor problems or fails to date clearly apoint later shown by
supplemental material to be suppoted by thefacts the peition is sill alowed to move
forward.

Qe are notunmindful of thefact tha the origind peition did notspecifically
articulate this chargein this way and tha recourse to the attached documentation was
required. However, wefind tha this will notdefeat an otherwise adequate charge if
the @istOof the origind chargeis sufficiently smilar to the charge as stated in the
amended bdlot synopss. In re Recall of Lee, 122Wn.2d 613, 618, 859.Bd 1244
(1993) Thepetition read as awhole gave fair notice of the actud charges, and
Sullivan unequivocally adopied thetrial cout@ articulation ofthe charge at ord
argurment before us We find that the charge is legally sufficient. In re Recall of West,
121 P3d 1190 ¢itation omitted)

In the West decision the conaurring opnion of Justice J. M. Johnon gates that
in regardsto recall Gis with theinitiative process or referendumstatutes, interpretation
of statutes preserving te people@ right to recall must beliberally congrued.OSee
Gibson, 136 Wash. & 474-75 (@Gn carrying outthe salutary purposes intended in the
adopion oftherecall, the provisionsof the statute shal beliberally congrued.Q

B. Factual Sufficiency

Cractud sufficiency meansthe facts mug establish aprimafacie case of
misfeasance, malfeasance, or violation of the oah of office (quantitative prong)OCole

v. Webster, 103Wn.2d B0, 285, 692 Rd 799 1984) (Orhechage mug on its face

Petitioner 8 Memorandum in support
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show the official acted wrongtully, impropealy, unawfully or neggligently in the
performance of his duiies.Oln re Teaford, 104 Wh.2d & 586 @ recall petition must
describe the charges with sufficient precision and detail to enable the e ectorate and
the chalengal dfficial to make informed decisionsin the recall process.Oln re Zufelt,
112 Wh.2d 4 911.

GDn thewhole, thefacts must indicate an intention 1 violate the lawE.O In re
Feetham, 149 Wh.2d 860 865, 72 F3d 741 2003) @\ charge must aso wfficiently
specify why the chdlenged acts conditute misfeasance, malfeasance or violation of
the oah of officeE.O In re Beasley,128Wn.2d & 425.

On order to belegally sufficient, @he petition must state with gecificity
subdantial condud clearly amouning o misfeasance, malfeasance or violation ofthe
oah of officeOChandler, 103 Wh.2d & 274E.T o present a primafacie case of
misfeasance, the petition must Gillege {the dected officia @} abuse of discretionCor
Qdentify astandard, law or rule which would make his condud wrongful, imprope or
unlawful.OIn re Recall of Zufelt, 112 Wh.2d 906, 914, 774.2d 1223 1{989)0
Dissenting Opinion of Judice R. Sandes, In re Recall of West, 121 R3d 1190 ¢€itation
omitted)

1. ANALYSIS

Four of thefive charges in the bdlot synopss prepared by the King Gounty
Prosecuting Attorney dlege acts of malfeasance, and onecharge (charge 3) clams an
act of malfeasance and or misfeasance. Aswill bediscussed bdow the charges are
legdly and factudly sufficient to suppot therecall pdition and nmeet the requirements

set forth in RCW 29A.56.110

Petitioner 8 Memorandum in Support
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A. Chargeone: Sqgning Agreement and Gifting of Public Funds

Thefirst chargein the Ballot Synopss dates:

Gommissiona Davis committed an act of malfeasance when she signed an
agreement to provide Mic Dingmore, an ougoing Port of Seattle employeg,
with agift of $339841 d publc money outside of his employment contract.
Mr. Dinanore soughtto oollect this money in March or April of 2007.

Petitioner offers as supplemental proof, the October 10, 2006, ramorandum signed by

both Commissiona Pat Davis (then commission president) and Mr. Mic Dingnore the

outgoing Chief Executive Officer of the Port of Segttle. (Attachment B)

The powers and dutes of the Port Commissioneas are outined in

RCW 53.12.245.

The poit commission hdl organize by the dection of its own members of a
President and cretary, shall by resolution adopt rules gove ning the
transaction of its business and hdl adoptan official seal. All proceedings of
the port commission sdl beby motion orresolution recorded in abook or
booksand kept for such purpose, which shdl be public records

(emphasis added)

The Port of Seattle Commissionas abided by the mandae of RCW 53.12245

and adoped the Bylaws of the Port of Seattle as amendeal by he Port of Seattle on

February 23, 1993, bythe Port of Seattle Commission, Resolution No. 31%.

(Attachment C) Commissionea Pat Davis was a member of thecommissione a the

time of this resolution and the adopion of these bylaws. ThePort Bylaws Article 11

states:

1) ThePresident shdl presideat dl publc meetings of the commission and &
executive sessionsof the Commission, and shall sign all resolutions,
contracts, and other instruments on behalf of the Commission as
authorized by the Commission, and dl peform dl other such duies as are
inddent to the office or are propely required by he Commission. Emphasis
added)

Petitioner 8 Memorandum in Support
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Port of Seattle Bylaws, Exhibit A to Bylaws of the Port of Seattle, Commission
Working Rules and Qperating Rrocedures:

12) Individual Commissioners serve asmembers of the Commission, a

body which ads by majority vote. (emphasis added)

Article Il of the Port of Seattle Bylaws:

5. TheCommission shdl abide by the Commission Working Rules and

Operating Rrocedures set forth in Exhibit A, which is incorporated in the

Bylaws by this reference.

Article VII of the Port of Seattle Bylaws:

1. All matters, which in the judgment of the Commission, ae of alegislative

character shall beemboded in theform of resolutions€E..A resolution puton

for find passage may be passed with the consent of three(3) Commissiona's
attending the meeting.

No resolution wes passed in apublc meeting authorizing Commissiona Pat
Davis to 9gn the agreement shesignad on Gctobe 10, 2006, rtending alditiond
benefits to Mic Dingmore. Her action of unilaterally signing this doaument violates
theabovecited sctionsof the RCW and the Port of Sesattle Bylaws which she heself
voted to adoptin 1993.

Attached are supplemental doauments to show tha Mr. Mic Dinamore
exchanged anumbe of emails relating o the benefits extended to him by
Commissionea Pat Davis. (Attachment D) One of the emails outlines the payment
schedule of the additiond benefits. It is clear that the Port of Seattle employees
bdieved the doaument signed by Rat Davis granted Mic Dinsmore the additiond

bendfits outlined in the agreement. @ aso learned via Lindatha the agreement was

appaently for 40 weeks of pad leave.O

Petitioner 8 Memorandum in Support
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It islikely Commission Davis will seek to daim tha the sgned agreement of
Octobe 10, 2006, vas othingGand only served to memoriaize an agreement tha
had been reached by the Port Commissiona's with Mic Dingnore. Suppot of this
claim may come from notes taken & an executive session by Mc Dingnore.
(Attachment E)

Thisis aClintonian ddense tha tortures logic and ddies fact. If it is correct
that the memo only memorializes and agreement reached in Executive session then
there mug have been avote snce the State law and the Port Bylaws clearly date that
the president Ghall sign dl resolutions contracts, and oher ingruments on behdf of
the Commission & authorized by the CommissionO(Port Bylaws Article 111) and that
Ondividud Commissioners serve as members of the Commission, abody which acts
by mejority voteQ If the Commissione daims there was a QroteOthat would bea
clear violation ofthe Washington Sate Open MeetingsAct (RCW 42.30) and Port
Bylaws.

Based upon he supplemental doauments, dl of which have been provided by
the Port of Seattle and ae available to Commissiona Pat Davis, the Petitiona satisfies
thethreshold of aprimafacie case on this chage Thedoaments are facts that speak
for themselves. Petitioner puts forth tha the RCW 53.12.245, ad the cited Port
Bylaws, as laws and les tha have been violated by the actionsof this e ected
officia. RCW 29A.56.140 drects the Court to Mot consder thetruth of the charges,
but only their sufficiencyQ It is clear petitiona has on this charge met the sufficiency

requirement of RCW 29A.56.110

Petitioner 8 Memorandum in Support
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B. Charge Two, Agreement Not Authorized By the Commission

The second charge of the Ballot Synopss dates:

Chagell: Commissiona Davis committed and act of malfeasance by
obligating the Port of Seattle to pay monies notvoted on orapproved by Port
of Seattle Commissioness a aregularly scheduled pubic hearing.
Commissiona Davis sgned an greement to provide bendits to an individud

who would no bnge beworking for the Port of Sesitle. The Octobe 10, 206, 5
unambiguousin its languege:

¥ AsagreedO

¥ Qouwill beprovided benefitsO

¥ Ohese benditswill bemodded on heEO

¥ Qourtrangtion benefits will begin MarchEO

¥ Qouractud terminaion daeE mid March,20080

Commissiona Davis has sgned adoaument indicating the past tense, and all
thelanguaeindicates the terms outiined in the memo shesigned as adore ded.

Wha gticks outiswhat is missing. Noneof the other Commissiones are
CCQ@. This memo ddiberately containsthecircle of communication to two people.
There is nothing 1 indicate that this memo is subject to pending Commission gprovad
or apubic vote. This GnemorandunOis a contract; it offers set bendfits in exchange
for service, it has asgnaure ling, and is sgned by both paties.

It is clear the Port of Seattle Commission béieved this doaiment was more
than amere GnemoriaizingOof a potential severance agreement. On April 23¢9 2007,
the Port of Seattle Commissiona's moved, and voed to not pay the severance package

to Mic Dingmore. If this memorandumtruly were nothing, no Prt action would have

I{gitioner@ Memorandum in Support
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been necessaryE  no ecial meeting, no pecial executive session, no pecial vote, if
in fact the memorandumreally did mean noting.

Incorporating the argument from charge #1, Rt Davis Sgned an egreement
tha did nothave avote of the majority of the Port of Seattle Commission. Tha isa
violation of Port Bylaw Article Il (1). Not only did shesign an agreement not
authorized by he Port Commission, butsigned an agreement who® terms and
conditionswere expressly rejected by he Port sx monthslater, on April 23, 2007.

Thefacts are undisputed. The Port of Seattle Commissionas never acted as a
majority, with apubic vote or resolution ptior to Octobe 10, 2006 Pat Davis acted
unilaterally withoutsuch gpprovd, sgned/memorialized an agreement shehad no
rightto 9gn withoutavote or resolution of amajority of the Port Commissiones.
Thisis clearly abreach of the powers granted a single port commissiona in RCW
53.12.245, Brt Bylaws Article 11 (1), Port Bylaws Article Il (5), and Port Bylaws
Commission Working Rules and Qperating Rocedures (12). Commissiona Davis has
performed aduty of her office in an improper manna. That conditutes an act of
misfeasance. On this charge, the Petitiona has met thelegd and factud sufficiency
requirement of RCW 29A.56.110

C. Giving Public Money asa Gift

Thethird charge on the Ballot Synopss dates:

Chargelll: Commissioner Davis committed an act of misfeasance and
malfeasance when she used ha postion & Port Commissionea to provide her
persond friend and poiltical aly, Mic Dingmore, with agift of pubic money.
During thelast dection g/cle Mic Dinamore solicited campagn fundsand

suppot for Pat Davis. Mr. Dinamore emailed, and actively soughtout suppot for

Petitioner 8 Memorandum in Support
Page -10-



10

11

12

13

14

15

16

17

18

19

20

21

22

23

Ms. Davis from busnesses tha depended upon he Port. While never giving noney
himself directly, Mr. Dinsmore used his postion & Chief Executive to pressure those
doing busness with the Port to hdp and contribute to Pat Davis@ reelection.

Thisissueraised ehical debaes and was widdy publicized in Newspgpers and
local television. Thefacts are the Pat Davis has congstently suppoted Mic Dingmore
for fourteen years, voted to make him the highest paid Port Director in America, and
now has signad an agreement tha states Gou will be provided benefits to assist you in
your own transtion avay from the organization.Q(Attachement B)

It gppears there is arather generousgive and take relationship beéween Mic
Dingnore and Rat Davis. Based upon he agreement sgned on Gctobe 10, 2006, a
rather lucrative relationship involving hundeds of thousndsof taxpayer dollars.

Pat Davis violated the powers vested in a Port Commissione through s$ate law, and
Port Bylaws to impropely and posibly illegdly enrich he persond friend. This
abuse of power is an act of misfeasance at best, and melfeasance at worst. Petition ha
shown aprima facie case for charge #3 and stisfies the requirements of legd and
factud sufficiency in accordance with RCW 29A.56.110.

D. Violating the Open Meetings Act

Thefourth charge on the Ballot Synopss dates:

ChagelV: Commissiona Davis committed acts of malfeasance by voing in
executive session on oraboutJanuay 10, 206 and June8, 2006, i violation
of the Washington Sate Open Public MeetingsAct (Ch. 42.30 EW).
According o Commissiong Pat Davis the Commissione's agreed duiing an

executive session on éher Januay 10, 2006, oon une8, 2006, angjority of the

Port Commissione's agreed to provide a severance package to Mic Dingnore as

Petitioner 8 Memorandum in Support
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stated in the Octobe 10,2006 nemorandumsigned by Gommissione Davis.
(Attachment B) If thisis trueand Commissiong Davis sgned adoament agreed
upon by amajority of the Commissionas, she mug have been sgning baed upon a
vote taken duing the executive session. If the Commission voed duiing the executive
session tha would beviolation of the Washington State Open Meeting Act:

(1) No gove ning body of a public agency shall adopt any ordinance,

resolution, rule, regulation, order, or directive, except in a meeting open to

the public and then only a ameeting, the dae of which is fixed by law or rule,
or at ameeting of which notice has been given according to the provisionsof
this chapter. Any action taken & meetingsfailing 1o comply with the
provisionsof this subsection hdl benull and vod.

(2) No gove ning body of a public agency at any meeting required to be

open to the public shall vote by secret ballot. Any vote taken in violation of

this subsection shall be null and void, and shall be considered an " action"
under this chapter.

RCW 42.30.060

If in fact the Commission did act as a mgjority, vote, pass aresolution, or
engagein asecret vote, these would beviolationsof the open meetingsand act and
those actionswould benull and void.

Even with amajority nod (secret vote) the actionsare null and vod and
Commissionea Pat Davis had no ightto Sgn the agreement on Cctobe 10,2006.
(Attachement B) If thisisin fact adefense of Commissioneg Pat Davis this only
compoundsthefirst two charges with an additiond violation of state law (RCW
42.30.060. Pat Davis has claimed she only acted with the consent of the mgjority of
the Port Commissionas in nevs articles and in multiple television interviews. Based

upon hese statements by the pubic official aprimafacie case for charge#4is legdly

and factudly sufficient in accordance with RCW 29A.56.110.

Petitioner 8 Memorandum in Support
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E. Violating Executive Session Provision

Thefifth chargein the Ballot Synopss sates:

ChageV: Commissiong Pat Davis committed and act of malfeasance
by exceeding the pumposes for executive session in the Washington Sate Open

Public MeetingsAct (Ch. 42.30 W) by negotiating an voting on agift of

public money in executive session.

Commissionea Pat Davis has maintained pubicly tha sheonly acted in a
mannea approved by hemajority of the Port Commissionas when shesigned the
agreement of October 10,2006, ganting additiond ben€fits and noney to Mic
Dingmore outside of his contract.

Commissiona Davis gates the terms of the October 10, 2006, greement she
signal were agreed to by Port Commissionas during oneor two executive sessions
occurring on dnuay 10,2006, ad ordunel0, 2M6. The Port of Seattle has made
public notes taken by Mic Dinamore of these two executive sessions (Attachment E)

Contained within the notes are sectionsregarding a planned and coordinaed
public response by the Port Commission, and discussion of the severance package tha
is pat of the general employment policy in the Port of Seattle. HR-10 ha according
to the notes of Mic Dinsmore been QiberallyOapplied a the Port of Sesttle to ougoing
employees.

(9) To evaluate the qudificationsof an goplicant for pubic employment or to
review the performance of a pubiic employee. However, subject to RCW
42.30.1404), discussion by a govening body of salaries, wages, and other
conditions of employment to be generally applied within the agency shall occur in
a meeting open to the public, and when agovening body éects to take find action
hiring, stting the salary of an individud employee or class of employees, or
discharging ordisciplining an employee, that action dhdl betaken in ameeting ope
to the publiic; (emphasis added)

RCW 42.30.110

Petitioner 8 Memorandum in Support
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The notes of Mic Dingmore indicate tha HR-10 o the Port of Segttle is
liberally applied. It isapolicy contained within the conditionsof employment
generdly applied to Port Employees. Dueto these facts any and dl discussionsof
granting benefits to Mic Dinsmore unde such a generally policy during executive
session is outside of the privelage of executive session. Such adiscussionsunde
RCW 42.30.11 ¢) Ghal beooccur a meeting ope to the publicO

Based upon @mmissioner Pat Davis® pubic comments and the notes of the
executive sessions(Attachment E) these discussionsviolated sctionsof RCW
42.30.110. Tisisanother act by Commissiona Davis of misfeasance in office.
Commissionea Davis paticipaed in an executive session tha violated Washington
State Law. Based upon he state law and the doauments attached Petition ha satisfied
thelegd and factud sufficiency requirements of RCW 29A.56.110 6 sugain chage
five of the Ballot Synopss.

V. CONCLUSION

Therecal pdition submitted by Christophe Clifford meets thelegd and
factud sufficiency requirements of RCW 29A.56110. The pdition meets the
requirements to dearly state the dlegaionsin amanne tha dlows the elected official
and the voters aclear understanding ofthecharges. The charges are based in peasond
knowledgeand suppoted with facts.

James West the former Mayor of Spokane was charged with seeking ©
appointment an individud to anon pging postion tha was a the discretion ofthe
mayor to fulfill. Other charges induded abusng theinternet and email system of the

City, and Aty owned equipment. While the charges were salaciousin ndure, none
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Involved or directly linked to violationsof state law. Noneof the charges agang
James West involved hundreds of thousandsof taxpayer dollars. Few recall cases
involve such an ovewhdming anountof doaumentation &s this peition daes.

This case meets the threshold st by the Supreme Court in the West case and is
factudly smilar to theLee casein Pe Ell. Even in tha case the Mayor did notsign
anything, dl tha was available to the Petitione was hearsay evidence. In this case we
are ovawhdmed with dowments, emails, and scretive notes of executive sessions
Petitione has met his burden and the requirements of the state law to movethese
charges and tis recall forward. Rat Davis can and should agueher case to the pubic.

Dated this 15" day of May, 2007.

Christophe P. Clifford (Pro Se)
2721 TabotRd. S

Renton, WA 98055

(425) 2550447
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